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Ant hony Joseph

Thi s appeal has been taken in accordance with Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 7 Cctober 1981, an Adm ni strative Law Judge of
the United States Coast Guard at Port Arthur, Texas revoked
Appel lant's |icense upon finding himguilty of m sconduct. The
specification found proved alleges that while serving as Operator
aboard MV LADY ALICE, under authority of the captioned docunent,
on 19 July 1981, Appellant assaulted and battered by cutting with
a broken coffee cup, a nenber of the crew, Janmes Burnham while
sai d vessel was underway on the Gulf Intracoastal Waterway.

The hearing was held at Port Arthur, Texas on 10 Septenber
1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and the
speci fication.

The Investigating Oficer introduced in evidence the testinony
of four wi tnesses and one exhibit.

I n defense, Appellant presented no witnesses or exhibits and
chose not to give any sworn testinony in his own behal f. Appell ant
di d make sonme unsworn statenents.

On 7 COctober 1981, the Adm nistrative Law Judge rendered a
witten decision in which he concluded that the charge and
specification had been proved. He then served a witten order on
Appel lant revoking all |I|icenses and/or docunents issued to
Appel l ant by the U S. Coast Cuard.

The entire decision was served on 4 Cctober 1981. Appeal was
tinely filed on 12 Novenber 1981 and perfected on 8 June 1982.

FI NDI NGS OF FACT

On 19 July 1981, Appellant was serving as Operator aboard the



uni nspected tow ng vessel MV LADY ALICE under authority of his
license while the vessel was underway on the @ulf |Intracoastal
Waterway. The relief operator was Janmes C. Tyler. VWhile on duty,
Tyl er was assi sted by deckhand Janes "Ji nbo" Wnford Burnham
Appel I ant was assisted by deckhand Arthur Pitts.

On Sunday, 19 July 1981, the day in question, the tug LADY
ALI CE was pushing two | oaded barges, headed towards the ports of
Beaunont and Port Arthur, Texas. At 1800 when Appel | ant and Art hur
Pitts relieved Tyler and his assistant, Burnham the four men drank
sonme beer together. Arthur Pitts had about 2 cans and each of the
three others had at |east one can of beer. At about 2230 that
evening, with Appellant and Arthur Pitts still on duty and the
vessel underway, all four nen were together in the small whee
house. The wheel house is about eight feet by six feet. Appellant
left the steering "sticks" and began "horsing around” or shadow
boxi ng and slapping with his deckhand, Pitts. Bur nham had been
sitting on a bar behind the steering sticks watching the
proceedi ngs. Burnham t hought that Appellant seemed to be hitting
hi s deckhand, Pitts, rather "hard." Appellant then invited Burnham
to participate or stated that he could "whip him too," or
sonething to that effect. Appellant and Burnham then started to
box. Burnhamwas getting the best of Appellant, when Arthur Pitts
got between themto try to stop them Burnham grabbed Pitts by the
hair of his head and threw Pitts aside and down on the deck
Bur nham and Appel |l ant then resunmed boxing. Appellant ultimtely
grabbed a coffee cup with a |arge handl e and smashed it, so that
t he broken handle jutted out fromboth the top and bottom of his
fist. Appellant then cut Burnhamon the left side of his forehead,
on the chin, neck, right shoulder, and on the front of the stomach.
Tyler, the relief operator, grabbed Appellant from behind while
Pitts grabbed the cup handl e from Appellant's hand. Appellant then
pi cked up a ball-point pen and stuck Burnhamin the |Iower left side
above the belt |ine where Burnham now has a small scar. Finally,
Burnham ran to his room Appellant followed Burnham and knocked
and kicked on the door, ordering him to pack and get off the
towboat. Burnhamwas put off the boat at a | andi ng near G bbst own,
Loui siana. He was still bleeding at the tinme. Appellant did not
receive any visible injuries.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) Appellant was inproperly "forced" to proceed wthout
assi stance of counsel;

(2) The battery was conmtted in self-defense and to protect
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t he ot her crewnrenbers;

(3) The Admnistrative Law Judge erred in
evaluating the credibility of the w tnesses;
and

(4) The sanction invoked is wunduly harsh under the
circunst ances of this case.

APPEARANCE: Tronbatore and Multon, by Calvin A Flemng of
Kenner, Loui si ana

CPI NI ON
I

Appel lant's first ground for appeal, that he was inproperly
"forced" to proceed w thout assistance of course, is without nerit.
Appellant was fully advised of his rights to be represented by
counsel of his <choice by the Investigating Oficer, via
acknowl edged Certified Mil on 4 Septenber 1981 and by the
Adm ni strative Law Judge at the opening of the hearing. Appellant
i ndicated at the hearing that he understood he was not entitled to
t he appointnment of counsel, as would be the case in the crimna
prosecution of an indigent person. No evidence appears on the
record whi ch would show that his decision to represent hinmself was
not freely nade.

Appel lant's argunment that the battery was commtted in
"sel f-defense,” or to protect other crewrenbers from "aggression,"
I's not persuasive. Appel lant cites testinmony which he believes
establishes that Janmes Burnham was the aggressor in the fight.
However, it is well settled that while an act of aggression may
authorize the use of sufficient force to cause an aggressor to
desist, it does not justify the use of force which goes clearly
beyond the bounds of necessity. See Commandant's Appeal Deci sions
1852 (Hall) and 1803 (PABQON). The evidence establishes that
Appel | ant overstepped the legitinmate bounds of self-defense when he
made use of a dangerous weapon to inflict serious wounds upon
Burnham Thus, a determnation as to which party, if any, acted as
the original aggressor is unnecessary in this case.

Appel l ant also contends that the Adm nistrative Law Judge
erred in evaluating the credibility of wtnesses. It is well
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established that the findings of the Adm nistrative Law Judge are
not subject to reversal on appeal unless it is shown that the
evidence upon which he relied is inherently incredible.
Commandant ' s Appeal Decision 2116 (BAGEETT). See al so Commandant's
Appeal Deci sions 2099 (HOLDER) and 2108 (ROYSE). Appellant asserts
that sonme contradictory testinmony was elicited from the two
di sinterested witnesses; specifically, Tyler testified that Burnham
held Appellant in a "headl ock" and offered to |l et Appellant go if
he would stop fighting, and Pitts testified that Burnham did not
have Appellant in a westling hold. Pitts did not testify at al
as to whether or not Burnham offered to stop fighting. The
Adm ni strative Law Judge incorrectly states in his Opinion that
both Tyler and Pitts testified that Burnham held Appellant in a
"headl ock”™ and offered to let Appellant go if he would stop
fighting. dearly, there would be no inpropriety in the acceptance
by the Judge of only part of the evidence of any witness and a
rejection of the remuainder. Commandant's Appeal Decision 964
(COLON). There were no other contradictions in the testinony of
Tyler and Pitts and the Adm nistrative Law Judge found both to be
credi ble wtnesses. The Admnistrative Law Judge's error
concerning Pitt's testinony involves a very mnor point. | do not
believe that it could have affected the outcone of the case and
find that it was not prejudicial. The record contains sufficient
evidence to support the Admnistrative Law Judge's findings;
therefore, they will not be disturbed.

|V

Appel lant's final argunent is directed to the severity of the
remedi al order. Appellant urges that the revocation of his |icense
is "a deprivation of his career and |ivelihood which would precl ude
himfrom supporting his wife and children.” | noted in a previous
case of assault and battery in which a license was revoked that
such hardship is a natural consequence foreseeable to any
reasonable seaman who would engage in such conduct. See
Commandant ' s Appeal Decision 2271 (HAMLTON). Assault and battery
wi th a dangerous weapon, inflicting injury, is an offense for which
revocation is sought by the Coast Guard, 46 CFR 5.03-5(b)(1)8 and
suggested, 46 CFR 5.20-165, Table, Goup F. The pronotion of
safety of |ife at sea and the welfare of individual seanen is of
paramount concern to the Coast Quard. GCommandant's Appeal Deci sion
2093 (BOOHER). A lack of self-restraint such as was exhibited by
Appel  ant, can, and frequently does, |lead to serious consequences,
especially when the result is assault and battery. Appellant's
attack on his fellow crewenber with a broken coffee cup is a very
serious offense. Notw thstandi ng Appellant's prior clean record,
the order of revocation is not excessive under the circunstances.

CONCLUSI ON
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This Suspension and Revocation Proceeding was properly
conducted and resulted in the entry of an appropriate renedial
order. The Adm nistrative Law Judge's findings are supported by
t he evi dence.

ORDER

The order of the Admnistrative Law Judge dated at Port
Arthur, Texas, on 7 Cctober 1981, is AFFI RVED

J. S. GRACEY
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D.C. this 1st day of March, 1983.



